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( 1) Real Party in Interest 

A statement identifying the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

A statement identifying the related appeals and interferences, which will directly 
affect or be directly affected by or have a bearing on the decision in the pending 
appeal, is contained in the brief. 

(3) Status of Claims 

The statement of the status of the claims contained in the brief is correct. 

(4) Status of Amendments 

The statement of the status of the Amendment contained in the brief is correct. 

(5) Summary of claimed subject matter 

The summary of the claimed subject matter is contained in the brief is correct. 

(6) Grounds of Rejection to be reviewed on appeal 

The following ground(s) of rejection are applicable to the appealed claims: 

(i) Claims 1 , 6, 9 and 1 0 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Boukobza et al (U.S. 6,122,664) and Robinson et al (U.S. 
6,570,867). 

(ii) Claims 7, 8, 11, 12 and 14 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Maruyama et al (U.S. 6,857,025 B1) and Robinson et al 
(U.S. 6,570,867). 

This rejection is set forth in a prior office action, mailed on July 16, 2008. 
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(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 



(8) Evidence Relied Upon 



U.S. 6,122,664 


Boukobza et al. 


09-2000 


U.S. 6,570,867 B1 


Robinson et al 


05-2003 


U.S. 6,857,025 B1 


Maruyama et al 


02-2005 



(9) Grounds of Rejection 

DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1 , 6, 9 & 1 0 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Boukobza et al (U.S. 6,122,664) and Robinson et al (U.S. 6,570,867). 
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3. As per claims 1 , 9 & 10 Boukobza disclosed a method for monitoring usage of 
resources allocated to a plurality of nodes of a network comprising the steps of 
assigning a parameter to each of the plurality of nodes of the network, wherein each 
parameter is indicative of a rate of change of usage of said resources of the node, 
locally monitoring at each of the nodes the rate of change of the usage of said 
resources of the nodes; reporting to a centralized management station of the network 
when the rate of change of the usage of the resources of one of the nodes exceeds a 
first threshold (col.1, lines 33-35 & col.2, lines 21-55). However Boukobza did not 
explicitly disclose initiating a poll of resources of nodes of the network by the centralized 
management station in response to reporting from the node or a time interval being 
exceeded; determining whether a sum of the currently reported rates of change of 
usage of node resources, received in response to the poll initiated by the management 
station, exceeds a second threshold; and generating an alarm if the sum of the currently 
reported rates of change of usage of node resources exceeds the second threshold, 
else updating the time interval. 

In the same field of endeavor Robinson disclosed initiating a poll of resources of nodes 
of the network by the centralized management station in response to reporting from the 
node or a time interval being exceeded; determining whether a sum of the currently 
reported rates of change of usage of node resources, received in response to the poll 
initiated by the management station, exceeds a second threshold; and generating an 
alarm if the sum of the currently reported rates of change of usage of node resources 
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exceeds the second threshold, else updating the time interval (col. 2, lines 60-67, col. 3, 
lines 1-12, col.5, lines 3-55, col. 12, lines 26-44 & col. 13, lines 46-58). 

It would have been obvious to one in the ordinary skill in the art at the time the invention 
was made to have incorporated central management station initiating a poll of resources 
of at least one node in response to the reporting from the node disclosed by Robinson 
in a method of monitoring usage of resources in nodes of a network as disclosed by 
Boukobza in order to improve the management and monitoring of paths and routes 
available in a network resulting in a more stable and robust network for users. 

4. As per claim 6 Boukobza-Robinson disclosed the method of claim 1 , further 
including the step of adjusting the usage of the resources in the node (Boukobza col. 2, 
lines 21-38). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 7, 8, 1 1 , 12 &14 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Maruyama et al (U.S. 6,857,025 B1) and Robinson et al (U.S. 
6,570,867). 
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7. As per claim 7 Maruyama disclosed a method for monitoring usage of a resource 
in nodes of a network (col. 3, lines 52-67), comprising the steps of: (a) monitoring usage 
of the resource in a node to determine when a rate of change of the usage exceeds a 
first predetermined threshold: (b) reporting to a management station of the network 
when the rate of change of the usage exceeds said first predetermined threshold (col.4, 
lines 29-67, col. 5, lines 1-35, col.8, lines 66-67 & col. 9, lines 1-37). However Maruyama 
did not explicitly disclose (c) initiating a poll of resources in the nodes of the network by 
the management station in response to reporting from the node or a time interval being 
exceeded. In the same field of endeavor Robinson disclosed (c) initiating a poll of 
resources in the nodes of the network by the management station in response to 
reporting from the node or a time interval being exceeded (col. 2, lines 60-67, col.3, lines 
1-12, col.5, lines 3-55, col. 12, lines 26-44 & col. 13, lines 46-58). 
It would have been obvious to one in the ordinary skill in the art at the time the invention 
was made to have incorporated initiating a poll of resources in the nodes of the network 
by the management station in response to reporting from the node or a time interval 
being exceeded disclosed by Robinson in a method of monitoring usage of resources in 
nodes of a network as disclosed by Maruyama in order to improve the management and 
monitoring of paths and routes available in a network resulting in a more stable and 
robust network for users. 



8. As per claim 8 Maruyama disclosed a method of monitoring usage of resources 
in nodes of a network, comprising the steps of: asynchronous reporting of an event to a 



Application/Control Number: 09/81 3,41 5 Page 7 

Art Unit: 2443 

management station of the network of an event when a rate of change of a usage of at 
least one resource of said resources in any of said node deviates from a prescribed 
norm (col.3, lines 52-67, col.4, lines 29-67, col.5, lines 1-35, col.8, lines 66-67 & col.9, 
lines 1-37). However Maruyama did not explicitly disclose periodic polling of the said 
nodes in accordance with a polling interval, and a periodic polling of said nodes in 
response to reporting of said event, wherein a tunable parameter is adjusted in 
response to the usage. In the same field of endeavor Robinson disclosed periodic 
polling of the said nodes in accordance with a polling interval, and a periodic polling of 
said nodes in response to reporting of said event node (col. 2, lines 60-67, col.3, lines 1- 
12, col.5, lines 3-55, col. 12, lines 26-44 & col. 13, lines 46-58), wherein a tunable 
parameter is adjusted in response to the usage (col. 7, lines 59-64). 
It would have been obvious to one in the ordinary skill in the art at the time the invention 
was made to have incorporated central management station initiating a poll of resources 
of at least one node in response to the reporting from the node disclosed by Robinson 
in a method of monitoring usage of resources in nodes of a network as disclosed by 
Maruyama in order to improve the management and monitoring of paths and routes 
available in a network resulting in a more stable and robust network for users. 

9. As per claim 1 1 Maruyama-Robinson disclosed the method defined in claim 8 
wherein said nodes are selected from the group consisting of routers, switches, bridges 
and firewall devices (Robinson, col.5, lines 3-12). 
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10. As per claim 12 Maruyama-Robinson disclosed the method defined in claim 8 
wherein said nodes are selected from the group consisting of servers, hosts, and layer 
4-7 switches (Maruyama, col.4, lines 29-44). 

11. As per claims 14 Maruyama-Robinson disclosed the method comprising: (e) 
summing all the reported rate of change of the usage of the resources; and (e) 
generating an alarm if the sum exceeds a second threshold, else updating a time 
interval (Maruyama, col.4, lines 29-67 & col.5, lines 1-35). 

(10) Response to Arguments 

With respect to claims 1 , 6, 9 and 10 appellant argued on the following limitations 
against the applied prior art Boukobza et al (U.S. 6,122,664) and Robinson et al (U.S. 
6,570,867). 

(A) Claims 1. 6, 9 and 10. 
(i) Claim 1: 

Issue 1: Appellant on last paragraph of page 1 2 and first paragraph of page 1 3 and 
page. 19 of appeal brief argued that in claim 1 the combination of Boukobza and 
Robinson fails to teach or suggest at least the feature of rate of change of usage of a 
resource, thus, fails to disclose the claimed invention. Additionally on pages 13, 14, 15, 
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18 & 19 appellant again argued that Boukobza et al failed to disclose the monitoring of 
the rate of change of usage of a resource as claimed in claim 1 . 

As to appellant's argument examiner would first like to point out Board's attention to the 
following paragraph of page 9 in applicant's specification which describes "Rate of 
Change". 

The second embed Jraeitt again has two components namely tfie eentrah/ed 
momtorng process, a *av. diagram for wh.ch it shown in i'uj *, and the process 

1C primmed n\ the d^tuhUed nodes, a flow dugiam for which a shown m F,g 4 The Fig 
4 piowss performed in the node* *> fairh Mtnple, ard begins m step 401 In step 40? at 
each time ?, a jtatrmmaiioa is made jm to whether the :<ce ot change of the monitored 
%an«tb!e at any node exceeds a fked amount tS If & MO result occur*, the process repeats 
step 403 Howeser, if a YFS result acews, because r -vff.r /J v than in ^:ep 4t* 

! 5 the \ alue xr */» sent to network management station \ 60 

In light of the broadest interpretation of the term "Rate of Change" used in the claim and 
described in the above paragraph of applicant's disclosure examiner introduced 
Boukobza et al. Boukobza discloses a management node that monitors plurality of 
nodes in a network by distributing configured agents to the plurality of nodes which stay 
resident in these nodes and monitor the node's parameter (Rate of Change) against a 
pre-defined conditions or thresholds (d). Please see Abstract below. 
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[57] ABSTRACT 

The present: invention relates to a process for monitoring a 
plurality of object types of a plurality of nodes (Nl» N2, , , 
. } Nn) comprising a. management node (MN) in an infor- 
mMion system. Monitoring is configured and then distrib- 
uted in a filtered way from the management node (MN) to 
autonomous agents (SAA), as autonomous agent being 
installed in each node to be monitored in order, by providing 
ktertypc correlation, either to locally process the different 
object types or all of the objects of a domain called a global 
object,, defined generieally, or to feed back information to be 
displayed to the graphical interface of the management node, 
each agent comprising a plurality of specific modules (SMI, 
SM2, , ► < t SMn) specific to- the different object types or to 
a particular domain, each specific module measuring static 
and dynamic parameters particular to the object type it 
monitors and collecting said measurements, testing: condi- 
tions on said parameters relative to predefined thresholds 
and possibly triggering actions associated with said tested 
conditions, which parameters, conditions and actions can be 
modified by the user of the manage mens node. 

Boukobza on col. 6, lines 3-20 as an example discloses agent being responsible for 

monitoring the CPU utilization (A.K.A resource) rate of a node. 

of a parameter or a condition). For each new parameter to be 
measured,- he describes the measurement command, indU 
5 cates whether or not he desires to have the measurement 
displayed (in the form of a curve), specifies the conditions 
which will trigger an action (a sequence of operations) The 
action can consist of displaying the "down"" status of an 
is object (as Oracle instance, for example) using a function 
supplied by the product or of performing a test for correk- 
nbn with a piece of system information (cpu utilization rate, 
for example) or Tuxedo information or information defined 
by the ■user- 
is 

Once the monitoring is configured, it can be activated. 
The configuration cannot be modified during a monitoring, 
and for Shis reason it is necessary to stop the monitoring first 
in order to modify the configaration and then to restart the 

25 momtoring in all of me agents. 
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Boukobza on col. 6, lines 47-67 further elaborates on the monitoring of the CPU 

Utilization against a maximum threshold with respect to time . 

The following is a non-limiting example of a configura- 
tion He specification which the administrator would be able 
to perform In order to describe objects he wishes to monitor, 
55 to modify the- predefined operation of the agent (and of 
specific modules) and/or to create new parameters and 
conditions... 

— *MAX_CFU parsaetE of (sM epu: 

indicates the maximum cpu lime allocated for she autono- 
mous agent (generic agent and specific modules) in a node.. 
If fee maximum is reached,, the modules modify the fre- 
SQ qaency of the parameter measurement and/or give priority to 
certain operations. 

=>FER[OD second*; 

55 specifies the minimum time interval between two measure- 
ments of a parameter. Tbfe global vake can be modified m 
necessary for a parameter or a condition. 

Therefore in light of the above reasoning Boukobza clearly discloses the "rate of 
change" of usage of a resource which is described as CPU Utilization in Boukobza's 



disclosure. 
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Issue 2: Appellant on the last paragraph of page 15 argued that Boukobza fails to 
disclose "assigning a parameter to each of the plurality of nodes of the network, wherein 
each parameter is indicative of the rate of change of usage of said resources" as 
claimed in claim 1 . 

As to applicant's argument Boukobza clearly discloses the rate of change of usage of a 
resource in light of the explanation given above in issue 1 . 



Issue 3: Appellant on the third paragraph of page 16 argued that Robinson fails to 
disclose "assigning a parameter to each of the plurality of nodes of the network, wherein 
each parameter is indicative of the rate of change of usage of said resources" as 
claimed in claim 1 . 

As to applicant's argument examiner has cited Boukobza et al which anticipates 
"assigning a parameter to each of the plurality of nodes of the network, wherein each 
parameter is indicative of the rate of change of usage of said resources". Please see 
Issues 1 & 2 above. 
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Issue 4: On the last paragraph of page 1 9 of appeal brief Appellant argued that since 
claim 6 is dependent on claim 1 therefore it is also patentable based on the arguments 
presented for claim 1 . 

As to appellant's arguments since claim 1 is not patentable in light of the explanation 
given above. Therefore by virtue of its dependence claim 6 is also not patentable. 

(ii) Claim 9 

Issue 1: On third paragraph of page 20 and first paragraph of page 24 appellant argued 
that Boukobza nor Robinson in combination or alone fail to disclose "initiating a poll, by 
management station, of the node resource usage by the nodes of the network in 
response to a determination that a sum of previously reported values indicative of node 
resource usage received from the reporting nodes plus an upper bound of node 
resource usage for non-reporting nodes exceeds a threshold" as claimed in claim 9. 

As to appellant's argument Boukobza clearly discloses that an offline analysis can also 
be done on the previously recorded activities of the nodes and can be shown as 
Statistical reports . It is well known that Statistical reports are formulated by summing all 
the data in a specific category over a period of time, which is the "resource usage" in 
our instant prior art on col. 26, lines 51 -67. 
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As for the offline analysis, the collection of the parameters 
occurs in & parameter file in each node monitored. The true 
conditions are recorded in a "trace" file in each node 
monitored. An offline analysis of this type is used for archive 

55 management over a determined period, for the display of 
past activities, for the statistical reports (over a day/week/ 
month/year and various zooms on the information .related to 
the ^system/DB/TP/EpocbBackiip/eta.'*) Statistics can thus 
be established by Tuxedo application or for any application, 

is by data base instance, by "machine/cluster", etc. The col- 
lection and analysis of information for verifying that the 
tuning ("tuning**, SGA ; etc,) is always correct. The offline 
analysis can also foe performed by lemming the files "param- 
iog" and "actimlog:" of each node "N agent*' to the node 

ss "N_admin M . The offline analysis can also be carried out by 
importing the a ttace* files of tools such as *DbaXpert** 
(Db* Activity, space monitor) or ctheis. 



Buoukobza has already disclosed determining resource usage by utilizing agents in 
plurality of nodes which stay resident in these nodes and monitor the node's parameters 
against pre-defined conditions or thresholds report it back to the management station. 
Please see Abstract below. 
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[57] ABSTRACT 

The present: invention relates to a process for monitoring a 
plurality of object types of a plurality of nodes (Nl» N2, , , 
. } Nn) comprising a. management node (MN) in an infor- 
mation system. Monitoring is configured and then distrib- 
uted in a filtered way from the management node (MN) to 
autonomous agents (SAA), as autonomous agent being 
installed in each node to be monitored in order, by providing 
ifitertypc correlation, either m locally process the different 
object types or all of the objects of a domain called a global 
object,, defined generieally, or to feed back information to be 
displayed to the graphical interface of the management node, 
each agent comprising a plurality of specific modules (SMI, 
SM2, , ► < t SMn) specific to the different object types or to 
a. particular domain, each specific module measuring static 
and dynamic parameters particular to the object type it 
monitors and collecting said measurements, testing: condi- 
tions on said parameters relative to predefined thresholds 
and possibly triggering actions associated with said tested 
conditions, which parameters, conditions and actions can be 
modified by the user of the management node. 

Therefore, Buoukobza clearly discloses "initiating a poll, by management station, of the 

node resource usage by the nodes of the network in response to a determination that a 

sum of previously reported values indicative of node resource usage received from the 

reporting nodes plus an upper bound of node resource usage for non-reporting nodes 

exceeds a threshold. 



Issue 2: Applicant on page 21 with respect the limitation "initiating a poll, by 
management station, of the node resource usage by the nodes of the network in 
response to a determination that a sum of previously reported values indicative of node 
resource usage received from the reporting nodes plus an upper bound of node 
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resource usage for non-reporting nodes exceeds a threshold" in claim 9, cited a 
previous office action (5/2/2007) during the past prosecution of this application and 
made arguments against a prior art (Mendal et al (U.S. 6,170,009) that is not in 
question in this appeal brief. 

The above argument is not applicable to his appeal brief because claim 9 was rejected 
by prior arts Boukobza and Robinson on final office action dated 7/16/2008 prior to this 
appeal brief. Examiner has already addressed this limitation through Boukobza et al in 
Issue 1 for claim 9 above. 



Issue 3: Appellant on pages 22 & 23 argued that Robinson fails to disclose "initiating a 
poll, by management station, of the node resource usage by the nodes of the network in 
response to a determination that a sum of previously reported values indicative of node 
resource usage received from the reporting nodes plus an upper bound of node 
resource usage for non-reporting nodes exceeds a threshold" as claimed in claim 9. 

As to appellant argument examiner the above limitation is clearly disclosed in 
Boukobza. Examiner has explained the reasoning regarding this argument in Issue 1 
under claim 9 section of the Appeal brief above. 
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(iii) Claim 10: 

Issue 1: Appellant on the third paragraph of page 25 argued that Boukobza and 
Robinson, alone or in combination fail to teach or disclose "a variable time interval 
comprising a difference between a current time and a time at which the node was last 
polled by the management station". 



As to appellant's argument Boukobza clearly discloses measuring a resource at variable 

time interval on col. 6, lines 47-67). 

The- following is s non-limiting example of s configura- 
tion file specification which the administrator would be able 
to perforin in order so describe objects be wishes to monitor, 
55 to modify the predefined operation of the agent (and of 
specific modules) and/or to create new parameters and 
conditions. 

g.^ — *MAX_CPU psrcfifi? cf Estai e$m; 

indicates the maximum cpu time allocated for the autono- 
mous agent (generic agent and specific modules) in a node. 
If the maximum is reached, the modules modify the fre- 
m quency of the parameter measurement and/or give priority to 
certain operations. 

=>FERIOD second; 

as specifies the minimum dine interval between two measure- 
ments of a parameter, This global value can be modified as 
necessary for a parameter or a condition. 
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Therefore the limitation "a variable time interval comprising a difference between a 
current time and a time at which the node was last polled by the management station is 
clearly anticipated in Boukobza. 

Issue 2: Appellant on last paragraph of page 25 with respect to claim 10 argued that 
the combination of Boukobza and Robinson fails to teach or suggest at least the feature 
of rate of change of usage of a resource, thus, fails to disclose the claimed invention. 

As to applicant's argument Boukobza clearly discloses the rate of change of usage of a 
resource in light of the explanation given above in Issue 1 under the claims 1 , 6, 9 & 1 0 
heading above.. 



(B) Claims 7, 8, 11, 12 and 14. 



(i) Claims 7 & 14 

Issue 1: On second paragraph of page 27 appellant argued that the combination of 
Maruyama and Robinson fails to teach or suggest at least the feature rate of change of 
usage of a resource and thus fails to teach (a) monitoring of he resource at a node 
when rate of change of usage exceeds a first predetermined threshold and (b) reporting 
to the management station when rate of change of usage exceeds said first 
predetermined threshold" as claimed in claim 7. 
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As to appellant's argument examiner would first like to point out Board's attention to the 
last paragraph of page. 8 in applicant's specification which describes "Rate of Change". 

Tltt? second embodiment Again two compo-wnt^ nainesy the centr ah/eJ 
rmmstnnng process, a fwv diagram for wh.ch w du'Wfl in Fig \ **»d the process 

\(> perfoi mcd m the d.stnbued nodes, a flow, dugian for which is shown in F,g 4 The Fia 
4 pieces performed m tfe node* fairlv Simple, ,»rd begins m step 401 In s,tep 40? at 
e^ch time r, a dete-mmation is made a> to whether the -ate of change of the monitored 
wubie at aiiv m de exceeds a fixed amount 3 If a SO result occur* the process repeats 
*tup 403 Ikmevet , if a YES ientlt occuis, because r t, -xtt.t-n o then in ;rep 4trt 

!5 thexalvje v a r sem to network management station 

In light of the broadest interpretation of the term "Rate of Change" used in the claim and 
described in the above paragraph of applicant's disclosure examiner introduced 
Maruyama et al. Maruyama discloses implementing a Service Level Agreement (SLA) 
on a plurality of nodes in network to regulate their bandwidth usage by monitoring the 
traffic transfer rate in a node within a certain time cycle and comparing it a predefined 
limit or threshold. 
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(57) ABSTRACT 

\ highly scalable system lad Ese&oJ for supping (mim, 
shax) bjsed ServiM Lrtel \gree-aerts ( SLA) oa culbuiJid 
bscdv.iitk jwge far a plura^ty c* cjcstorrcrs whose appli- 
cutieis (e g AYeb tiuca) are S-sted by a serve*- farm thdl 
consists ol a verv l&rge number of servers The system 
enjpkj^ a feedback s>sieo taat enforces &e zuthcunti \nk 
bicdwi^± S>L\n sy rcguktisg tbsksousd traffic to £ serve: 
server farm LibouiJ traSc is admitted is servers using a 
rate denoted as R:{ij), which is the arcovrU of tiie i' k 
ex-steer's type tf tr^Sc ±at can be admitted *:;Mn a 
scvice eye's >aie servers wbkh support the i ais^mer 
Aceat:aLzec device coopUes Rt(i^) 5dsed qu the history rf 
aecutcd k'xtund traffic io severs*, "be hjsk>r> of. gea«*ted 
outbound traffic from sewers, and the SLAs of various 
cvsssn^ers The Ri(ij) value is related to one cr nsore 
inbound ttdSc ^miters taa regUaxt ihx iabouad <raf£c u«ifig 
thr flies RH-j^ in d given wr-vice evek .sale Th- process of 
■TOispiiSag sue depksyisg Rt(i^ v *»es » repeated periodi- 
ca' *>, b this m<tcae:, the system f em >Jcs - method by which 
di&ttiauitsd services kjta b» provide J + o vuvtjs tv-ci of 
trsiSs, the gssieratson of output £rom a server or a serve: 
faun is avoided if that outpost caaaot be delivered to end 
sisesx and revenue can He aiAxImized wtc? sLoes^ng band- 
•wkftls beyond trse sauniuais. 



In implementing the SLA with respect to bandwidth on a network node Maruyama 
discloses monitoring the traffic transfer rates (I.E. Rate of change of resource usage) 
with respect to a time cycle in a network node against the threshold defined in the SLA. 
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flG* 2 schematically illustrates an embodiment of she 
invention operating within the system environment shown in 
FIG, 1. A unit referred to herein as the inbound traffic 
scheduler (ITS) unit 2d is employed to observe the amount ^ 
of incoming aaffic 14 thai consists of ihe aaou.nl: of admitted 
inbound traffic and the amount of rejected traffic. The 
inbound traffic dispatching network 12 monitors both admit- 
ted and rejected traffic amenst, The ITS umt 20 slso 
observes outbound traffic IS , The ITS rait 2fl then computes 25 
the- expected amount of outbound traffic that would be 
generated when one unit of traffic is admitted fa a server 16, 
competes the inbound traffic taigct rates, and iafoims the 
rates to as iaboBad traffic Umite3:(ITL) 22. The ITL 22 then 
regulates the arriving inbound traffic 14 by imposing target 3Q 
rates at wMch inbound traffic 14 is admitted, .Each of these 
fractions is performed for die t* customer's class traffic 
within a service cycle time, which is a unit of time or period 
mat is .repeated. Optionally observed by ra* ITS umt 29 is 
the average resource usage c(y) by a unit of type (ij;) 
inbound traffic 14. 35 

Additionally, on col. 6, lines 14-28 & Figure 2 Maruyama discloses monitoring resource 

usage at the node to the management station. 



As also shown in FIG. 2, each server 16 may have a 
15 resource usage monitor (RUM) .26 that observes server 
resource usage, c(ij), and an outbound traffic monitor 
(OTM) 28 thai observes the outbound traffic, B(i j), both of 
waka are relayed to the ITS unit 26. There are a number of 
ways So observe the outbound traffic IS, B(i,j), md any of 
23 which would be suitable for purposes of the present invea- 
tisn. The ITS unit 20 collects' Ra(i,j) ( fir(y), B(y) and 
optionally Rbound(iJ) and c(y), and then computes the 
optimum vslues lor Kt(ij) that meet the service level agree- 
ments (SLAs) and relays these vakes to one or more ITLs 
25 22. As. represented in FIG. 2 f a server resource manager 21 
is an optional means and its responsibility .is to provide the 
absolute bound Rbcuad (i,j) on the rare R$(i,j) regardless of 
the Emax(i,j) given in the (mm,max) SLAs, 



Therefore in light of the above explanation Maruyama clearly discloses the feature rate 
of change of usage of a resource and (a) monitoring of the resource at a node when 
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rate of change of usage exceeds a first predetermined threshold and (b) reporting to the 
management station when rate of change of usage exceeds said first predetermined 
threshold" of claim 7. 

Issue 2: Appellant on the second last paragraph of page 30 argued that Robinson failed 
to disclose " rate of change of usage of resource " in claim 7. 

As to appellant's argument examiner cited Maruyama not Robinson in the final office 
action which anticipates " rate of change of usage of resource ". Please see examiner's 
explanation in Issue 1 above. 

(ii) Claims 8, 11 & 12 

Issue 1: Appellant on the second paragraph of page 32 argued that the combination of 
Maruyama and Robinson fails to teach or suggest at least the feature rate of change of 
usage of a resource and thus fails to teach " asynchronous reporting of an event to a 
management station when rate of change of usage of at least on resource in any of the 
nodes deviates from the prescribed norm". 

As to appellant's argument examiner would first like to point out Board's attention to the 
last paragraph of page. 8 in applicant's specification which describes "Rate of Change". 
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The second embodiment again has two components, namely Use centralized 
monitoring process, a flow diagram for which is shown in Fig 5, and the process 

in performed n\ the distributed nodes, a flow diagram for which is shown in Fig. 4 The Fig. 
4 process per formed in the nodes U fairly Simple, and begins in step 401 . In step 403 r at 
each time t, a determination is made as to whether the rate of change of the monitored 
variable at any node exceeds a fixed amount & if a NO result occurs, the process repeats 
step 403 However, if a YES result occurs, because x,{t) -xfi.U!) >S. then m step 4d5 

15 the value x,0) is sent to network management station f 6U 

In light of the broadest interpretation of the term "Rate of Change" used in the claim and 
described in the above paragraph of applicant's disclosure examiner introduced 
Maruyama et al. Maruyama discloses implementing a Service Level Agreement (SLA) 
on a plurality of nodes in network to regulate their bandwidth usage by monitoring the 
traffic transfer rate in a node within a certain time cycle and comparing it a predefined 
limit or threshold. 
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(57) ABSTRACT 

\ highly scalable system lad Ese&oJ for supping (mim, 
shax) bjsed ServiM Lrtel \gree-aerts ( SLA) oa culbuiJid 
bscdv.iitk jwge far a plura^ty c* cjcstorrcrs whose appli- 
cutieis (e g AYeb tiuca) are S-sted by a serve*- farm thdl 
consists ol a verv l&rge number of servers The system 
enjpkj^ a feedback s>sieo taat enforces &e zuthcunti \nk 
bicdwi^± S>L\n sy rcguktisg tbsksousd traffic to £ serve: 
server farm LibouiJ traSc is admitted is servers using a 
rate denoted as R:{ij), which is the arcovrU of tiie i' k 
ex-steer's type tf tr^Sc ±at can be admitted *:;Mn a 
scvice eye's >aie servers wbkh support the i ais^mer 
Aceat:aLzec device coopUes Rt(i^) 5dsed qu the history rf 
aecutcd k'xtund traffic io severs*, "be hjsk>r> of. gea«*ted 
outbound traffic from sewers, and the SLAs of various 
cvsssn^ers The Ri(ij) value is related to one cr nsore 
inbound ttdSc ^miters taa regUaxt ihx iabouad <raf£c u«ifig 
thr flies RH-j^ in d given wr-vice evek .sale Th- process of 
■TOispiiSag sue depksyisg Rt(i^ v *»es » repeated periodi- 
ca' *>, b this m<tcae:, the system f em >Jcs - method by which 
di&ttiauitsd services kjta b» provide J + o vuvtjs tv-ci of 
trsiSs, the gssieratson of output £rom a server or a serve: 
faun is avoided if that outpost caaaot be delivered to end 
sisesx and revenue can He aiAxImized wtc? sLoes^ng band- 
•wkftls beyond trse sauniuais. 



In implementing the SLA with respect to bandwidth on a network node Maruyama 
discloses monitoring the traffic transfer rates (I.E. Rate of change of resource usage) 
with respect to a time cycle in a network node against the threshold defined in the SLA. 
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FIG, 2 schematically illustrates an embodiment of she 
invention operating within the system environment shown in 
FIG, 1. A unit referred to herein as the inbound traffic 
scheduler (ITS) unit 2d is employed to observe the amount ^ 
of incoming aaffic 14 thai consists of ihe aaou.nl: of admitted 
inbound traffic and the amount of rejected traffic. The 
inbound traffic dispatching network 12 monitors both admit- 
ted and rejected traffic amenst, The ITS umt 20 slso 
observes outbound traffic IS , The ITS rait 26 then computes 25 
the- expected amount of outbound traffic that would be 
generated when one ucit of traffic is admitted fa a server 16, 
competes the inbound traffic taigct rates, and iafoims the 
rates to as iabound traffic Umite3:(ITL) 22. The ITL 22 then 
regulates the arriving inbound traffic 14 by imposing target 3Q 
rates at wMch inbound traffic 14 is admitted, .Each of these 
functions is performed for die r* customer's class traffic 
within a service cycle time, which is a unit of time or period 
mat is .repeated. Optionally observed by ra* ITS umt 29 is 
the average resource usage c(y) by a unit of type (ij;) 
iabouad traffic 14. 35 

Additionally, on col. 6, lines 14-28 & Figure 2 Maruyama discloses asynchronous 

reporting in which resource usage rate is monitored at the node and sent to the 

management station. 



As also shown in FIG. 2, each server 16 may have a 

15 resource usage monitor (RUM) 26 that observes server 
resource usage, cCUK and an. outbound traffic monitor 
(GTM) 28 that observes the oulbound traffic, B(ij) f both of 
wakh are relayed to the ITS unit 26. There are a number of 
ways to observe the- outbound traffic 18, B(s j), and any of 

as which would be suitable for purposes of the preseai inven- 
tion. The ITS unit. 20 collects Rati,}), Rr{i,j), Bftj) and 
optionally Rbotradfy) and e(Lj ), and then computes the 
optimum values for Rt(iJ) that meet the service level agree- 
ments (SLAs) and relays mese values to one or more ITLs 

25 22. As represented in FIG. 2, a server resource manager 21 
is aa optional means and. its responsibility is to provide the 
absolute bound Rbouad (i,J) on the rate Riftj) regardless of 
the Bmax(iJ) given in the (min^nax) SLAs. 

Therefore in light of the above explanation Maruyama clearly discloses the feature (1) 



rate of change of usage. 
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For the (2) "Asynchronous aspect" (I.E Two way communication) of the claim limitation, 
examiner cited Robinson. 



Robinson on col.4, lines 58-67 described a centralized Network manager that manages 
a plurality of nodes on a network. 

Irs the IP network 10,. the overall management, of the IP 

network 10 of FIG. I is performed by a centralized network 
m management system which can be found is or attached to 

any one of the network nodes 11 shown is FIG, 1. For 

clarity, the network management system will, now be 

described below as being part of node 1 is reference to 

FIGS, 2 through 9 and as such, node 1 is hereinafter referred 
■ss to as the "network manager* 8 . However, it is to be understood 

that the network management system could alternatively be 

implemented m any other node U of the IF network 10 or 



Robinson further disclosed (i) Network manager requesting information relating to 
particular aspect of the node from a management agent resident on each of the nodes 
which are responsible for monitoring the performance of the node such as packet 
transfer rate during a given period of time, (ii) the management agents in response of 
the request send the performance results back to the network manager (A.K.A 
Asynchronous communication). Disclosed on col. 5, lines 3-38 of Robinson cited below. 
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In the IP network 10 of FIG. 1, the network manager 1 is 
responsible for executing management applications, such as 
the integrated network management (INM) application for 5 
monitoring sad controlling network elements or NEs, Net- 
work elements are devices such ss the edge nodes 12, 
network nodes 11 and their associated routers and interfaces, 
la order to be .managed by the network manager I, these 
network elements are each assigned to s management agent 13 
responsible for performing the network manage meat, func- 
tions requested by the network manager 1, 

As is well known, the agents are responsible for accessing 
information about the network elements assigned to them 
and make it available to the network, manager 1, For 15 
example, an agent might report the number of bytes and 
packets in and out. of a particular network element, or the 
number of messages sent and received by that network 
element during a given time period. These variables are 
referred to as managed objects and are maintained in a *** 
database referred to as a management information base 
(MIB) unique to each network element. Therefore, when the 
network manager 1 requests information relating to a par- 
ticular element of the IP network 10,. that information is 
obtained from the associated MIB via the agent assigned to 
the particular network element in the following description 
of the IP network 10, the MIBs and associated agents are not 
always referenced specifically. However, it is to be under- 
stood that, by referring to the network elements, reference to 
the associated MIBs and agents is implied. 

As noted above, the RFM system 20 of the IP network 10 
is implemented to be operable In an SNMP environment. 
Although not essential to this invention, tile SNMP imple- 
mentation is highly desirable for promoting interoperability , g 
and facilitate the exchanges of management information 
between the network manager 1 aid the agents of the 
respective network elements. 



Therefore Robinson clearly anticipates the Asynchronous communication aspect of 
reporting an event on network node to the central management station. 
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Issue 2: Appellant on the fourth paragraph of page 33 argued that Maruyama fails to 
teach or suggest " Rate of change of traffic admission rate" as claimed in claims 7. 

As to appellants argument claims 7 does not describe "Rate of Change" 
specifically as "Rate of change of traffic admission rate" . It rather describes it in 
much broader way I.E "rate of change of a resource" hence it is not just limited to "rate 
of change of traffic admission rate" as argued by the appellant. Therefore the above 
argument with respect to the clamed limitation is incorrect. Examiner has already 
addressed the argument that Maruyama discloses the "rate of change of a resource" in 
Issue 1 above. 

Issue 3: Appellant on the last two lines of the fourth paragraph of page 33 again 
argued that Maruyama fails to disclose or suggest "rate of change of usage of a 
resource". 

As to appellant's argument examiner as already addressed this argument in Issue 1 
above which clearly explains that Maruyama discloses the "rate of change of usage of a 
resource". 
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Issue 4 : Appellant on the last paragraph of page 34 argued that Robinson fails to 
disclose the rate of change of usage of a resource as claimed in claim 8. 

As to appellant's argument examiner cited Maruyama not Robinson in the final office 
action which anticipates " rate of change of usage of resource ". Examiner has addressed 
this argument in Issue 1 under the heading claims 8, 1 1 & 12 above. 

Issue 5: Appellant argued that since claims 11 and 12 depend directly from 
independent claim 8 therefore they are patentable for the same reasons given for claim 
8. 

As to appellant's argument since independent claim 8 is not allowable for the reasons 
provided above therefore claims 11 & 12 are also not patentable by virtue of their 
dependence claim 8. 

Finally Examiner believes that the rejection based on prior art references is proper, 
sustainable that clearly anticipate applicant's invention as claimed and should be 
affirmed. 
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(11) Related proceedings appendix 

None. 



Respectfully submitted, 



/Asghar Bilgrami/ 
Examiner, Art Unit 2243 
March 10, 2009 
Conferees: 
/Kevin Bates/ 

Primary Examiner, Art Unit 2456 

/Bunjob Jaroenchonwanit/ 

Supervisory Patent Examiner, Art Unit 2456 



